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Subpart B—Confidentiality of Business 
Information

2.201 Definitions. 
2.202 Applicability of subpart; priority 

where provisions conflict; records con-
taining more than one kind of informa-
tion. 

2.203 Notice to be included in EPA requests, 
demands, and forms; method of asserting 
business confidentiality claim; effect of 
failure to assert claim at time of submis-
sion. 

2.204 Initial action by EPA office. 
2.205 Final confidentiality determination 

by EPA legal office. 
2.206 Advance confidentiality determina-

tions. 
2.207 Class determinations. 
2.208 Substantive criteria for use in con-

fidentiality determinations. 
2.209 Disclosure in special circumstances. 
2.210 Nondisclosure for reasons other than 

business confidentiality or where disclo-
sure is prohibited by other statute. 

2.211 Safeguarding of business information; 
penalty for wrongful disclosure. 

2.212 Establishment of control offices for 
categories of business information. 

2.213 Designation by business of addressee 
for notices and inquiries. 

2.214 Defense of Freedom of Information 
Act suits; participation by affected busi-
ness. 

2.215 Confidentiality agreements. 
2.216–2.300 [Reserved] 
2.301 Special rules governing certain infor-

mation obtained under the Clean Air 
Act. 

2.302 Special rules governing certain infor-
mation obtained under the Clean Water 
Act. 

2.303 Special rules governing certain infor-
mation obtained under the Noise Control 
Act of 1972. 

2.304 Special rules governing certain infor-
mation obtained under the Safe Drinking 
Water Act. 

2.305 Special rules governing certain infor-
mation obtained under the Solid Waste 
Disposal Act, as amended. 

2.306 Special rules governing certain infor-
mation obtained under the Toxic Sub-
stances Control Act. 

2.307 Special rules governing certain infor-
mation obtained under the Federal Insec-
ticide, Fungicide and Rodenticide Act. 

2.308 Special rules governing certain infor-
mation obtained under the Federal Food, 
Drug and Cosmetic Act. 

2.309 Special rules governing certain infor-
mation obtained under the Marine Pro-
tection, Research and Sanctuaries Act of 
1972. 

2.310 Special rules governing certain infor-
mation obtained under the Comprehen-
sive Environmental Response, Compensa-

tion, and Liability Act of 1980, as amend-
ed. 

2.311 Special rules governing certain infor-
mation obtained under the Motor Vehicle 
Information and Cost Savings Act.

Subpart C—Testimony by Employees and 
Production of Documents in Civil Legal 
Proceedings Where the United States Is 
Not a Party

2.401 Scope and purpose. 
2.402 Policy on presentation of testimony 

and production of documents. 
2.403 Procedures when voluntary testimony 

is requested. 
2.404 Procedures when an employee is sub-

poenaed. 
2.405 Subpoenas duces tecum. 
2.406 Requests for authenticated copies of 

EPA documents.

AUTHORITY: 5 U.S.C. 301, 552 (as amended), 
553; secs. 114, 205, 208, 301, and 307, Clean Air 
Act, as amended (42 U.S.C. 7414, 7525, 7542, 
7601, 7607); secs. 308, 501 and 509(a), Clean 
Water Act, as amended (33 U.S.C. 1318, 1361, 
1369(a)); sec. 13, Noise Control Act of 1972 (42 
U.S.C. 4912); secs. 1445 and 1450, Safe Drink-
ing Water Act (42 U.S.C. 300j–4, 300j–9); secs. 
2002, 3007, and 9005, Solid Waste Disposal Act, 
as amended (42 U.S.C. 6912, 6927, 6995); secs. 
8(c), 11, and 14, Toxic Substances Control Act 
(15 U.S.C. 2607(c), 2610, 2613); secs. 10, 12, and 
25, Federal Insecticide, Fungicide, and 
Rodenticide Act, as amended (7 U.S.C. 136h, 
136j, 136w); sec. 408(f), Federal Food, Drug 
and Cosmetic Act, as amended (21 U.S.C. 
346(f)); secs. 104(f) and 108, Marine Protection 
Research and Sanctuaries Act of 1972 (33 
U.S.C. 1414(f), 1418); secs. 104 and 115, Com-
prehensive Environmental Response, Com-
pensation, and Liability Act of 1980, as 
amended (42 U.S.C. 9604 and 9615); sec. 505, 
Motor Vehicle Information and Cost Savings 
Act, as amended (15 U.S.C. 2005).

SOURCE: 41 FR 36902, Sept. 1, 1976, unless 
otherwise noted.

Subpart A—Requests for 
Information

§ 2.100 Definitions. 
For the purposes of this part: 
(a) EPA means the United States En-

vironmental Protection Agency. 
(b) EPA Record or, simply record 

means any document, writing, photo-
graph, sound or magnetic recording, 
drawing, or other similar thing by 
which information has been preserved, 
from which the information can be re-
trieved and copied, and over which 
EPA has possession or control. It may 
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include copies of the records of other 
Federal agencies (see § 2.111(d)). The 
term includes informal writings (such 
as drafts and the like), and also in-
cludes information preserved in a form 
which must be translated or deciphered 
by machine in order to be intelligible 
to humans. The term includes docu-
ments and the like which were created 
or acquired by EPA, its predecessors, 
its officers, and its employees by use of 
Government funds or in the course of 
transacting official business. However, 
the term does not include materials 
which are the personal records of an 
EPA officer or employee. Nor does the 
term include materials published by 
non-Federal organizations which are 
readily available to the public, such as 
books, journals, and periodicals avail-
able through reference libraries, even if 
such materials are in EPA’s possession. 

(c) Request means a request to inspect 
or obtain a copy of one or more 
records. 

(d) Requestor means any person who 
has submitted a request to EPA. 

(e) The term commercial use request re-
fers to a request from or on behalf of 
one who seeks information for a use or 
purpose that furthers the commercial, 
trade or profit interests of the re-
questor or the person on whose behalf 
the request is made. In determining 
whether a requestor properly belongs 
in this category, EPA must determine 
the use to which a requestor will put 
the documents requested. Moreover, 
where EPA has reasonable cause to 
doubt the use to which a requestor will 
put the records sought, or where that 
use is not clear from the request itself, 
EPA may seek additional clarification 
before assigning the request to a spe-
cific category. 

(f) The term non-commercial scientific 
institution refers to an institution that 
is not operated on a commercial basis as 
that term is referenced in paragraph (e) 
of this section, and which is operated 
solely for the purpose of conducting 
scientific research the results of which 
are not intended to promote any par-
ticular product or industry. 

(g) The term educational institution 
refers to a preschool, a public or pri-
vate elementary or secondary school, 
an institution of graduate higher edu-
cation, an institution of undergraduate 

higher education, an institution or pro-
fessional education, and an institution 
of vocational education, which oper-
ates a program or programs of schol-
arly research. 

(h) The term representative of the news 
media refers to any person actively 
gathering news for an entity that is or-
ganized and operated to publish or 
broadcast news to the public. The term 
news means information that is about 
current events or that would be of cur-
rent interest to the public. Examples of 
news media entities include television 
or radio stations broadcasting to the 
public at large, and publishers of peri-
odicals (but only in those instances 
when they can qualify as disseminators 
of news) who make their products 
available for purchase or subscription 
by the general public. These examples 
are not intended to be all-inclusive. 
Moreover, as traditional methods of 
news delivery evolve (e.g., electronic 
dissemination of newspapers through 
telecommunications services), such al-
ternative media would be included in 
this category. In the case of freelance 
journalists, they may be regarded as 
working for a news organization if they 
can demonstrate a solid basis for ex-
pecting publication through that orga-
nization, even though not actually em-
ployed by it. A publication contract 
would be the clearest proof, but EPA 
may also look to the past publication 
record of a requestor in making this 
determination. 

(i) The term search includes all time 
spent looking for material that is re-
sponsive to a request, including page-
by-page or line-by-line identification of 
material within documents. Searching 
for material must be done in the most 
efficient and least expensive manner so 
as to minimize costs for both the EPA 
and the requestor. For example, EPA 
will not engage in line-by-line search 
when merely duplicating an entire doc-
ument would prove the less expensive 
and quicker method of complying with 
a request. Search will be distinguished, 
moreover, from review of material in 
order to determine whether the mate-
rial is exempt from disclosure (see 
paragraph (j) of this section). Searches 
may be done manually or by computer 
using existing programming. 
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(j) The term review refers to the proc-
ess of examining documents located in 
response to a request that is for a com-
mercial use (see paragraph (e) of this 
section) to determine whether any por-
tion of any document located is per-
mitted to be withheld. It also includes 
processing any documents for disclo-
sure, e.g., doing all that is necessary to 
excise them and otherwise prepare 
them for release. Review does not in-
clude time spent resolving legal or pol-
icy issues regarding the application of 
exemptions. (Documents must be re-
viewed in responding to all requests; 
however, review time may only be 
charged to Commercial Use Request-
ers.) 

(k) The term duplication refers to the 
process of making a copy of a docu-
ment necessary to respond to an FOIA 
request. Such copies can take the form 
of paper copy, microform, audio-visual 
materials, or machine readable docu-
mentation (e.g., magnetic tape or 
disk), among others. The copy provided 
must be in a form that is reasonably 
usable by requesters. 

[41 FR 36902, Sept. 1, 1976, as amended at 50 
FR 51658, Dec. 18, 1985; 53 FR 216, Jan. 5, 1988]

§ 2.101 Policy on disclosure of EPA 
records. 

(a) EPA will make the fullest pos-
sible disclosure of records to the pub-
lic, consistent with the rights of indi-
viduals to privacy, the rights of per-
sons in business information entitled 
to confidential treatment, and the need 
for EPA to promote frank internal pol-
icy deliberations and to pursue its offi-
cial activities without undue disrup-
tion. 

(b) All EPA records shall be available 
to the public unless they are exempt 
from the disclosure requirements of 5 
U.S.C 552. 

(c) All nonexempt EPA records shall 
be available to the public upon request 
regardless of whether any justification 
or need for such records has been 
shown by the requestor. 

(d) When documents responsive to a 
request are maintained for distribution 
by agencies operating statutory-based 
fee schedule programs, such as, but not 
limited to, the Government Printing 

Office or the National Technical Infor-
mation Service, EPA will inform the 
requester of the steps necessary to ob-
tain records from the sources. 

[41 FR 36902, Sept. 1, 1976, as amended at 53 
FR 216, Jan. 5, 1988]

§ 2.102 [Reserved]

§ 2.103 Partial disclosure of records. 

If a requested record contains both 
exempt and nonexempt material, the 
nonexempt material shall be disclosed, 
after the exempt material has been de-
leted in accordance with § 2.119.

§ 2.104 Requests to which this subpart 
applies. 

(a) This subpart applies to any writ-
ten request (other than a request made 
by another Federal agency) received by 
any EPA office, whether or not the re-
quest cites the Freedom of Information 
Act, 5 U.S.C. 552. See §§ 2.107(a) and 
2.112(b) regarding the treatment of re-
quests which are directed by the re-
questor to offices other than those list-
ed in § 2.106. 

(b) Any written request to EPA for 
existing records prepared by EPA for 
routine public distribution, e.g., pam-
phlets, copies of speeches, press re-
leases, and educational materials, shall 
be honored. No individual determina-
tion under § 2.111 is necessary in such 
cases, since preparation of the records 
for routine public distribution itself 
constitutes a determination that the 
records are available to the public.

§ 2.105 Existing records. 

(a) The Freedom of Information Act, 
5 U.S.C. 552, does not require the cre-
ation of new records in response to a 
request, nor does it require EPA to 
place a requestor’s name on a distribu-
tion list for automatic receipt of cer-
tain kinds of records as they come into 
existence. The Act establishes require-
ments for disclosure of existing rec-
ords. 

(b) All existing EPA records are sub-
ject to routine destruction according 
to standard record retention schedules.

VerDate Jul<19>2002 09:02 Jul 23, 2002 Jkt 197137 PO 00000 Frm 00026 Fmt 8010 Sfmt 8010 Y:\SGML\197137T.XXX pfrm12 PsN: 197137T


		Superintendent of Documents
	2014-12-09T10:50:29-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




